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LETTER OF SUBMITTAL 





Unirep States SENATE, 
PREPAREDNESS INVESTIGATING SUBCOMMITTEE, 
May 20, 1957. 
Hon. Ricuarp B. RusseEtt, 
Chairman, Committee on Armed Services, 
United States Senate. 


My Dear Mr. Cuarrman: There is transmitted herewith a report 
of the Preparedness Investigating Subcommittee covering the activ- 
ities of the armed services relative to the enforcement of laws pro- 
hibiting conflicts of interest and the use of influence in the obtaining 
of defense contracts by former Government employees—civilian and 
military. 

The question is pointed up because, from the military as from the 
other Government departments and agencies, there is a steady flow of 
personnel, civilian and military, into jobs in private industry with 
firms engaged in defense work. ‘The subcommittee draws no adverse 
inferences from this fact alone and it is not our intention to single out 
either the civilian or military personnel leaving the services as special 
objects of our remarks. At the same time, the subcommittee con- 
cludes that efficacious administrative safeguards in aid of pertinent 
legislation are essential ingredients of any program entirely dedicated 
to the public interest in economical and efficient procurement. 

The subcommittee has made a study of the practices employed in 
executive departments and in the administrative agencies. In com- 
parison, the Air Force alone emerges as having promulgated regula- 
tions and registration provisions appropriate to the need. On the 
other hand, the Army directly supplements the criminal provisions 
only through the medium of extremely limited registration provisions 
while the Navy has promulgated neither regulations nor registration 
provisions. In addition, there is a lack of uniformity among the 
services in the interpretation of pertinent criminal statutes. 

The result is confusion and a lack of conformance to the congres- 
sional policy for integration of armed services policies as enunciated 
in the National Security Act of 1947. 

The subcommittee recommends the promulgation by the Secretary 
of Defense of master regulations under the conflict of interest statutes, 
said regulations to be applicable to all the services. 

Numerous other inquiries and investigations are being conducted 
by the subcommittee, the results of which will be transmitted to you 
as rapidly as they are completed. 

Respectfully, 
Lynpon B. JoHNnson, 
Chairman, Preparedness Investigating Subcommittee. 
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CONFLICTS OF INTEREST IN THE ARMED SERVICES 


INTRODUCTION 


The business of preparedness in the United States 1s the world’s 
biggest. Even excluding expenditures under the Mutual Defense 
Assistance Act, the Department of Defense spent approximately $155 
billion during fiscal years 1953 to 1956, inclusive. It is essential in 
the taxpayer’s interest that safeguards be invoked against unethical 
practices and improper influence in the procurement of defense orders, 

The problem, which is as old and continuous as defense procure- 
ment itself, is pointed up by the steady stream of civilian and mili- 
tary personnel from the defense departments into private industry. 
Taking a small segment of those who have made the change, for ex- 
ample, we are advised by the Department of Defense that 108 former 
officers of flag rank (brigadier general and rear admiral and above) 
have received security clearances of various types in order to represent 
their companies or perform .other duties in.connection,with defense 
work. This number is a small fraction of the number of former 
Defense Department personnel now in private industry and engaged 
in the procurement of defense contracts or in other types of activity. 

This report does not suggest that any one of these men has engaged 
in illegal, unethical, or improper conduct. Nor do we impute such 
activities to former civilian personnel. We merely call attention’ to 
the fact that appropriate legislation has been enacted against certain 
—_— of activity by both classes of persons and the Nation is’ en- 
titled to know what steps have been taken to make such legislation 
effective. 

In undertaking this inquiry, we are mindful of the fact that the 
number of former officers-and civilian officials is much larger than 108 
former officers of flag rank and that it embraces a wide cross section 
of people, civilian and military. Weare motivated, too, by the con- 
sideration that the fact of rank alone does not necessarily imply 
acquaintance with pertinent law and regulations and that the regula- 
tions in themselves may be insufficiently definitive. Whether they 
are inadequate as to the area of conduct covered or deficient in, the 
standards imposed are questions we consider. 

Nor should the existence of this inquiry suggest that there is any- 
thing unlawful or unethical in the slightest degree in the transfer of 
employment from defense to private companies or in converse trans- 
fer. The interchange has often been beneficial to both Government 
and private industry and we see no reason to challenge the general 
proposition. At the same time, certain conduct and practice arising 
in consequence of such transfers have been prohibited under acts of 
Congress and it is the duty of the armed services, as with other 
Government bureaus, to assist in the enforcement of the law by 
appropriate regulatory action. Whether or not this has been effected 
is. the question examined. «: The! executive departments and. inde- 
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pendent agencies generally have considered definitive regulations as 
the appropriate means to effective enforcement of pertinent legisla- 
tion. 


PERTINENT LAWS 


The applicable law relates to civilians, retired Regular officers and 
retired Reserve officers. 

The conflicts of interest statutes, so-called, applicable to former 
civilian and military officers of the armed services have a deep ethical 
base. In essence what they seek to avoid on the part of former 
employees is the unfair use of information gained, or friendship formed, 
or prestige obtained while employed by the Government. Statutes 
prohibiting retired officers from representing any person in sales 
through the department from which retired or prosecuting a claim 
therein serve a prophylactic as well as a curative purpose; they go 
to the very heart of the problem of deterring the use of influence in 
former employment. Other statutes applicable to former civilian and 
military personnel prescribe by delimitation the area in which claims 
may be prosecuted by former personnel, these being areas in which 
the ex-employee had little or no opportunity to obtain relevant 
information. The statutes themselves forbid representation where 
the ex-employee was directly connected with the subject matter. 

Two so-called conflict of interest laws are directly applicable to 
retired civilian employees and retired Regular officers alike. They 
are also applicable to all former Regular officers who never joined 
Reserve units, these being former Government employees within the 
statutes. Under the criminal statute (18 U.S. C. 284), former Gov- 
ernment employees are prohibited (under penalty of a fine of not 
more than $10,000 or imprisonment for not more than | year, or 
both), within 2 vears after the time when employment ceases, from 
prosecuting or acting as counsel, attorney or agent, for— 
prosecuting, any claims against the United States involving any subject matter 
directly connected with which such person was so employed or performed 
duty * * *. 

The applicable civil statute is title 5, United States Code, section 99, 
which makes it unlawful— 
for any person appointed in any of the [executive] departments, to act as counsel, 
attorney or agent for prosecuting any claim against the United States which was 
pending in either of said departments while he was such officer, clerk, or employee, 
nor in any manner, nor by any means, to aid in the prosecution of any such claims, 
within two years next after he shall have ceased to be such officer, clerk or 
employee. 

This statute provides no penalty. 

The statutes specially applicable to retired Regular officers and 
Reserve officers, who have retired but ere not otherwise exempted, 
deal with sales to and the prosecution of claims against the United 
States. 

A criminal statute (18 U.S. C. 281) prohibits retired officers (under 
penalty of a fine of not more than $10,000 or imprisonment for not 
more than 1 vear, or both) from representing— 


any person in the sale of anything to the Government through the department in 
whose service he holds a retired status. 


Retired officers are prohibited under a special statute (18 U.S. C. 
283 which provides the same penalties as sec. 284) from ever ins 
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cuting or assisting in the prosecution of any claim against the United 
States if it involves— 


any subject matter with which he was directly connected while he was in an 
active-duty status. 


Section 283 also prohibits;such retired” officer- 


within two years next after his retirement to act as agent or attorney for prose- 
cuting or assisting in the prosecution of any claim against the United States 
involving the department in whose service he holds a retired status.' 


Sections 29 (c) and 29 (d) of the Act of August 10, 1956, provide 
exemption in certain cases to officers of the Ready, Standby, and 
Retired Reserve from the acts enumerated above and of section 1309 
of the act of August 7, 1953 (5 U.S. C. sec. 59 (c)), providing for with- 
holding of appropriations to retired officers where selling to any 
agency of the Department of Defense. 

Sections 29 (c) and (d) provide as follows: 

(ec) Any Reserve or member of the National Guard may accept any civilian 
position under the United States or the District of Columbia and may receive the 
pay incident to that employment in addition to pay and allowances as a Reserve 
or member of the National Guard. Membership in a Reserve component of the 
Armed Forces or in the National Guard does not prevent a person from practicing 


his civilian profession or occupation before, or in connection with, any department 
of the United States. 

(d) When he is not on active duty, or when he is on active duty for training, a 
Reserve is not considered to be an officer or employee of the United States or a 
person holding an office of trust or profit or discharging any official function under, 
or in connection with, the United States because of his appointment, oath, or 
status, or any duties or functions performed or pay or allowances received in that 


capacity. 

For the purposes of these sections, a “Reserve” includes an officer 
of any Reserve component including members of the Ready, the 
Standby, and the Retired Reserve. 

Sections 281, 283, and 284 of title 18 of the United States Code, and 
section 190 of the Revised Statutes (5 U. S. C. 99), so-called conflict 
of interest statutes, apply to persons who are, or who have been, 
officers or employ ees of the United States. Sections 29 (c) and (d) 
of the act of August 10, 1956, grant exemptions from the prohibitions 
of those statutes to all reservists in connection with all their Reserve 
activities while on active duty for training. That is, a reservist may 
not be held subject to those prohibitions as a result of any Reserve 
activity in which he participated while he was not on active duty 
or while he was on active duty for training only, whether during 
that time he was a member of the Ready Reserve, Standby Reserve, 
or Retired Reserve. The receipt of retired pay by an officer of the 
Retired Reserve does not, in itself, subject him to the prohibitions 
of the conflict of interest statutes since it does not make him an 
“officer of the United States” for the purposes of those statutes. 

However, a Reserve officer on active duty is an officer of the United 
States for the purposes of the conflict-of-interest statutes, including 
sections 281 and 283 of title 18 of the United States Code. Upon the 
termination of any period of active duty, a Reserve officer is a former 
officer within the meaning of title 18, United States Code, section 284 

1 Still another statute, 18 U. S. C. 216, is sometimes considered in connection with the general subject of 


the criminal liability of retired officers. ‘Under this statute officers of the United States are prohibited from 


directly or indirectly ponerse a money or thing of value, for procuring or aiding in the procurement of, 
a contract from the United 8 
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and section 190 of the Revised Statutes. Accordingly, sections 29 (c) 
and (d) of the act of August 10, 1956, do not exempt a Reserve officer 
from the application of title 18, United States Code, section 284, 
in connection with any claim involving any subject matter with 
which he was directly connected while he was on active duty. Simi- 
larly, those sections do not exempt a Reserve officer from the appli- 
cation of section 190 of the Revised Statutes in connection with any 
claim against the United States which was pending in a department 
while he was on active duty. 

Section 1309 of the act of August 7, 1953 (5 U.S. C. 59 (e)), which 
prohibits payment to retired Regular officers under certain conditions 
does not apply to members of the Ready, Standby, or Retired Reserve; 
the section is limited by its terms to Regular officers on the retired list. 


ENFORCEMENT OF PROVISIONS OF LAW 


The Air Force has promulgated regulations applying to retired 
officers and civilian personnel which are in furtherance of the pro- 
visions of law cited above. 

The Army has adopted a regulation 35-1351 which supplements 
title 5, United States Code, section 59 (c) providing that no payment 
shall be made from appropriations to retired Regular officers who are 
presently engaged in selling to the military services. This acts as an 
indirect aid to the enforcement of title 18, United States Code, section 
281. The Army has adopted no definitive general regulations ex- 
pressly setting standards of conduct for former personnel not exempted 
from the criminal provisions. AR 632-35, requiring notices of appear- 
ance in a limited class of cases states: 


It is primarily the responsibility of the individual who seeks to act in a repre- 
sentative capacity to avoid activities that would violate Federal law or regulations. 


The Navy has promulgated no regulations on the subject. Along 
with the other military services the Navy has however, circulated 
various memorandums internally respecting the applicable statutes.” 

The pertinent Air Force regulations were promulgated with refer- 
ence to title 18 United States Code, sections 281, 283, and 284. Air 
Force Regulation 30-30, section 5, is in furtherance of sections 281 
and 283, and provides as follows: 


a. Prosecution of claims. Under the statutes cited above, a retired Air Force 
officer may not, within 2 years of his retirement, act as an agent or attorney for 
prosecuting any claim against the Government, or assist in the prosecution of 
such a claim or receive any gratuity or any share of or interest in such claim in 
consideration for having assisted in the prosecution of such a claim, if such claim 
involves the Air Force. Nor may a retired officer at any time act as an agent 
or attorney for prosecuting any claim against the Government or assist in prose- 
cution of such claim, or receive any gratuity or any share of or interest in such a 
claim in consideration for having assisted in the prosecution of such claim, if 
such claim involves any subject matter with which he was directly connected 
while on active duty. 

b. Selling or contracting for sale. Under the statutes cited above, no retired 
Air Force officer, will sell, contract for the sale of, or negotiate for the sale of any- 
thing to the Air Force. This prohibition extends beyond the mere bargaining 





2 In addition the services generally take some steps short of regulations as to outgoing personnel. In addi- 
tion to regulations the Air Foree supplies a pamphlet to the retiring personnel respecting the pertinent 
conflict of interest statutes while the Navy issues guides to employment activities. The Navy Finance 
Center advises respecting legal prohibitions on the as of retirement pay in the case of retired personnel 
selling to the Navy. ‘This information is contained in a 
enforcement of 5 U. S. C. 59 (c) and 18 U. S. O., sec. 281. 


tter and is an administrative step in aid of the 
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which may precede the execution or the modification of a contract. It includes 
any activity on behalf of the prospective contractor which reasonably and directly 
is aimed toward forming the sere of a contract with the Government. However, 
it is not the intent of this regulation to preclude a retired officer from accepting 
employment with private industry solely because his employer is a contractor 
with the Government. Therefore, this regulation should not be construed as 
applicable to activities which are only remotely connected with claims or con- 
tractual matters as distinguished from direct participation in obtaining a contract 
with the Government on behalf of a prospective contractor. 


Air Force Regulation 30-30 A, section 2 (b) was promulgated in 
furtherance of title 18, United States Code, section 284. It provides 
as follows: 


(1) It is unlawful for former personnel, within 2 years after their incumbency, 
to prosecute or to act as counsel, attorney, or agent for prosecuting any claim 
against the United States which involves any subject matter directly connected 
with which such persons were employed or performed duty (18 U. S. C. 284). 
Note: The Attorney General has construed this statute to mean that every person 
who has been employed in any Government agency, including commissioned 
officers assigned to duty in such agency, is disqualified for a period of 2 vears 
after such employment or service has ceased from representing in any manner or 
capacity any interest opposed to the United States in any matter with which 
such person was directly connected during the time he was in Government service. 
No distinction is to be drawn between monetary claims against the Government 
and nonmonetary claims nor between affirmative claims and defensive claims.* 
However, the Department of Justice has also advised that the statute was not 
designed to go beyond specific matters or cases upon which a person worked or 
concerning which he gained information while employed by the Government. 
Where a person acquires or expands his professional knowledge in some particular 
field while with the Government, he is entitled to use such professional knowledge 
in pursuing his livelihood after he leaves Government service so long as he does 
not, within the 2-year period specified by the statute, employ such knowledge in 
connection with a specific matter with which he became directly connected while 
in Government service. 


Air Force Regulation 30-30 6a and 6b serves as a guide to the 
activities of Reserve and National Guard officers. It provides as 
follows: 


a. Reserve and National Guard officers not on active duty are not, by sole 
reason of their status as such, considered to be officers of the United States. 
However, Reserve and National Guard officers on active duty are considered to 
be officers of the United States and at the termination of any period of active 
duty, these officers become former military personnel within the meaning of 
paragraph 4 and the statutes set forth in paragraph 2b (the statutes referred to 
include 18 U. 8. C. 284). 

b. Reserve and National Guard officers who are receiving retirement pay are 
not considered to be officers of the United States within the meaning of the 
statutes cited in paragraph 2 (par. 2 lists inter alia 18 U. 8. C. 216, 281, and 283). 


In aid of the enforcement of the statutes and regulations noted 
above, the Air Force has promulgated regulation 30-30, section 7, 
providing for affidavits in connection with appearances before the 
department. The regulation states: 


(a) Obtaining affidavits. All retired Air Force officers, and former personnel 
within 2 years after leaving the Air Force, seeking to do business with the Air 
Force, will be required to file an affidavit stating— 

(1) Their former connection with the Air Force and the date of termination 
thereof; 


3 This interpretation, issued in 1953 and still adhered to by the Justice Department, is contrary to the 
decision of the Court in U. S. v. Bergson, 119 F. Supp. 459, D. D. C. 1954, in which the term “claim” was 
limited to a demand for money or property. Broadening legislation to amend sec. 284 was submitted to 
the 84th Congress (H. R. 784). It was not reported out of committee. It sought to expand the prescribed 
representation “in connection with any proceeding, contract, claim, controversy, charge, acettsation, arrest 
or other matter in which the United States is a party. * * *”’ 
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(2) The subject matter of the business they are transacting and intend to 
transact with Air Force personnel, and whether their duties in their former 
connection with the Air Force related to the same subject matter; 

(3) Whether they gave any personal attention to the matters under con- 
sideration or gained any personal knowledge of the facts thereof while con- 
nected with the Government. 

(b) If, from the statements in such affidavit and from such other information 
as the Air Force may have in its possession it appears that a violation of the policy 
or statute as set forth in this regulation is not involved, the affiant will be granted 
clearance and the matter will be processed in the usual manner. Where a clear 
violation of the policy or statutes as set forth in this regulation is involved the 
Air Force will withhold clearance and advise affiant that he may forward his 
affidavit to the appropriate major air command for further consideration. 

(c) Further consideration and decision: 


In any instance where a doubt exists concerning whether the conduct of the 
former Government employee is prohibited by statute or contravenes the policy 
set forth in this regulation the matter will be submitted for consideration and 
decision to the appropriate major air command and, if considered advisable by 
that command to the commander, Air Materiel Command. In these instances 
where the commander, Air Materiel Command is unable to resolve the issues, the 
matter will be submitted to Headquarters, USAF, for referral to the Office of the 
Secretary of the Air Force for consideration and decision. 

The affidavit (AFPI-Form 34) under Air Force regulation 30-30 for 
clearance to represent private interests requires (@) a statement as to 
whether the applicant’s duties in service related to the subject matter 
involved in his representation, (6) whether the subject matter was 
pending at the time, (¢) whether the applicant gave personal consid- 
eration to, or gained personal knowledge of, the matter while in the 
service, and (d) whether he will be associated with a person who gave 
personal consideration to or gained personal knowledge of the matter 
while connected with the Government. 

In addition, the applicant swears (¢) that he will neither engage in 
contractual negotiations nor represent his employer in those matters 
considered on which he gained specific knowledge within his area of 
responsibility while in the Government, and (6) that he will not 
prosecute or assist in prosecution of claims against the Government 
in violation of the statutes cited in Air Force regulation 30-30. 

The foregoing provisions require answers which, if truthful, would 
tend to disclose whether certain provisions of law cited above have 
been violated including title 5, United States Code, section 99; title 18, 
United States Code, sections 281, 283, and 284. 

During 1955, 161 affidavits were filed pursuant to the above regis- 
tration requirements with 6 of the affidavits disapproved. 


I 


(a) Date of disapproval.—October 20, 1955. 

(b) Reasons for disapproval.—The affiant’s affidavit did not contain sufficient 
information concerning his military service and the notary’s expiration date was 
illegible. . 

I 


(a) Date of disapproval.—March 8, 1955. 
(b) Reasons for disapproval.—The affiant’s affidavit contained contradictory 
information as to his intentions to engage in contractual negotiations. 


Iil 


(a) Date of disapproval.—October 6, 1955. 
(b) Reasons for disapproval.—The affiant did not execute the section of the 
affidavit that pertained to past relationship with his present employer. 


bt 
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IV 


(a) Date of disapproval.—July 29, 1955. 
(b) Reasons for disapproval.—The affiant’s affidavit did not contain sufficient 


information concerning his employment by the Air Force or his proposed duties 
vith his new employer. 
V 


(a) Date of disapproval.—July 19, 1955. 
(b) Reasons for disapproval.—The affiant’s affidavit was totally inadequate. 


VI 


(a) Date of disapproval.—January 18, 1955. 
(b) Reasons for disapproval.—The affiant’s affidavit contained insufficient infor- 
mation and the notary’s commission had expired. 


ARMY PROVISIONS 


The Army has adopted a regulation augmenting the provision 
title 5 United States Code (59 (c)) which provides that no payment 
may be made from appropriations to retired officers selling to the 
services. That regulation AR 35-1351 provides as follows in para- 
graph 12 (c): 


Each officer upon retirement, or each retired officer who was recalled to active 
duty upon relief from assignment to such active duty, will submit to the disburs- 
ing officer who pays his retired pay the following certificate: [a certificate that he 
is not selling or negotiating for the sale of supplies or war materials to the Defense 
Department and that he will immediately notify the disbursing officer if he en- 
gages in such activity within 2 years after retirement.] 


The extent of the Army’s administrative action in direct aid of the 
criminal statutes is a registration provision which the subcommittee 
believes to be severely limited as more further expounded hereafter. 
The outlined procedure is found in Army Standards of Conduct AR 
632-35 which states as follows: 


1. Notice of appearance. No officer, employee, or other member of the Army 
Establishment will discuss, negotiate, communicate, or otherwise deal with the 
representative of a claimant with respect to a matter involving a claim against 
the United States, if he is aware of any information indicating that such repre- 
sentative is an officer or employee (civilian or military) of the United States Gov- 
ernment, or a former officer or employee (civilian or military) of the Government 
whose active service or employ terminated within the past 2 years, or a retired 
officer of a Regular component of the Armed Forces, unless such representative 
has filed a notice of appearance before a command or agency of the Army Estab- 
lishment (DA form 1627) with the command or agency concerned. [Italic 


supplied.] 

TP the individual desires, he may submit a statement or other documentary 
evidence in support of his notice of appearance. The notice of appearance and 
supporting documents will be submitted in duplicate and all copies signed by the 
individual concerned, or when applicable, certified over his signature as a true 
copy of the original. 

2. Responsibility of the individual. It is primarily the responsibility of the 
individual who seeks to act in a representative capacity to avoid activities that 
would violate Federal law or regulations. Accordingly, the provisions of these 
regulations or any action taken hereunder by any of the commands, agencies, or 
members of the Army Establishment will not constitute a ‘‘clearance,’”’ or “‘per- 
mission,’’ or ‘‘waiver’ in connection with an individual’s representative activities 
which may be prohibited by Federal Law or regulations. 

3. Filing notice of appearance. Notices of appearance should be filed on a case- 
by-case basis; however, in those instances deemed appropriate by the command or 
agency concerned, an individual may be allowed to file an annual notice of appear- 
ance in connection with multiple appearances during the year subsequent thereto. 
The individual will be advised that it is his responsibility to file a new or amended 
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notice of appearance at any time during the year that circumstances should 
change with respect to his qualifications to act in a representative capacity under 
these regulations, either in connection with matters in general or in connection 
with a particular claim, 

4. Investigations and reports. In the event that notice of appearance discloses 
or the command or agency concerned has reasonable ground to believe that— 

a. The person appearing gave personal consideration to the matter or 
gained personal knowledge with respect thereto while serving with the De- 
partment of the Army or other Government department or agency, or 

b. Such person is or will be associated in the matter with a person who 
gave such consideration or gained such knowledge while serving with the 
Department of the Army or other Government department or agency, or 

c. The person’s appearance in the matter would be contrary to existing law. 

The commanding officer of the unit, installation, or agency with whom 
the notice of appearance was filed will suspend further dealings with the 
representative involved, initiate an investigation and pr wae a report, 
which will be forw arded, together with one signed copy of the notice of 
appearance, through appropriate channels to the Assistant Secretary of 
the Army (Logistics), ATTN: The Judge Advocate General. The 
forwarding indorsement of the chief of service or major commander con- 
cerned will contain a recommendation as to the action deemed appro- 
priate in the particular case. 

5. Determination of action. Further dealings with representatives will be sus- 
pended pending advice of The Judge Advocate General on behalf of the Assistant 
Secretary of the Army (Logistics). 

The notice of appearance (DA Form 1627) in the Army requires 
the following disclosures: (a) Former status in the military service, 
(6) whether the matter involves the military department in which a 
retired status is held, (c) whether it was pending in one of the executive 
departments while the signer of the notice was in the active service or 
while in active service or employ; whether the signer will be affiliated 
with present or former service personnel. 

Prime facie, the foregoing provisions require answers which, if 
truthful, would tend to disclose whether certain provisions of law 
cited above have been violated (or would be violated) including 
title 18, United States Code, section 281, prohibiting sales to the 
Government in certain cases. However, the limitation of the registra- 
tion requirement to claims and to representatives of claimants greatly 
attenuates the prophylactic and curative effects of the requirements. 

The Army estimates that 838 notices of appearance were filed 
during 1955. Of the 838 notices, three were referred to higher 
authority within the Department. In two of these instances it was 
determined that there was no violation of the conflict of interest 
statutes. In the third case, the notice was filed by a person who, at 
the time of filing, was employed at another Government agency and 
the circumstances were reported to that agency for notification to the 
Department of Justice. In addition to the three notices referred to, 
a question arose concerning another notice of appearance, following 
which the individual who filed the notice withdrew his appearance. 


THE NAVY’S POSITION 


As we have noted, the Navy’s procedure is different from the Air 
Force in that it does not require registration for the transaction of 
business but relies instead on various other means of advising in- 
terested personnel of the need to comply with ore statutes and 
directives. The Navy has filed a statement of views. It makes the 
following points: 
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The lifetime prohibition against the payment of appropriations to retired, 


officers who sell naval supplies or war materiel to the Navy is a deterrent to such 
sales.‘ 

2. Pertinent statutes against conflict of interests are contained in a pamphlet 
given to all naval officer personnel at the time of retirement. 


3. Statement-of-conduct directives are issued to contracting officers and other 
procurement personnel. 


4. Persons attempting to use inside knowledge would attempt to transact 
business in their former habitat and would be detected therefore. 

5. Retiring officers give consideration to the meaning of the pertinent statutes 
so they can conduct themselves with propriety. 

6. ‘“‘The instances have been few wherein evidences of dual interest have 
appeared in a manner which might be said to weaken the independent judgment 
or bargaining position of a Navy contracting officer.” 

The Navy sums up as follows: 


On balance, we are not persuaded that to require people who do business with 
the Navy to file papers pointing to the nature of their proposed business would 
be worth the great admininstrative effort or all the paperwork entailed in the 
Department’s decentralized procurement system. Our personnel are already so 
busy with essential work that we are not inclined to impose burdens with respect 
to new forms and their evaluation unless we are convinced the additional tasks 
are justified. 


REGULATIONS 


On balance the Navy takes the position that the requirements of 
affidavits or statements of representation are not in the Navy an 
efficacious means of achieving the desired end. In order to evaluate 
this position we first approac +h the question by examining the attitude 
of executive departments and administrative agencies. “A number of 
independent agencies and executive departments have promulgated 
implementing regulations, the efficacy of which the subcommittee is 
not in a position to evaluate. 

As we demonstrate below, a large number of these have given care- 
ful attention to the problem. It is no deprecation of many of the 
agencies and departments promulgating regulations and registration 
provisions to point out that the public interest in their operations 
would appear to be far overshadowed by that of the military depart- 
ments. It would follow that their dedication to the prevention and 
disciplining of unlawful representation should at the least be matched 
by the military services where the stakes in the form of the financial 
interest of the Government are so great. 

Many of the departments and agencies have erected standards of 
conduct higher than those demanded by the criminal statutes. As 
their regulations compare with the limited proscription of title 18, 
United States Code, section 284, to the prosecutions of “claims against 
the United States,” it is to be noted that most of the departments and 
agencies which have promulgated regulations on the subject have 
broadened the scope of coverage to include any matter, proceeding, 
or application which the former employee considered or of which he 
had knowledge. Furthermore, the time limitation in title 18, United 
States Code, section 284, of 2 years has been dropped. 

4 Act of June 10, 1896 (29 Stat. 361), as amended July 22, 1935 (34 U. 8S. C. 883). It provides as follows: 
“After July 22, 1935, no payment shall be made from appropriations made by Congress to any officer in the 
Navy or Marine Corps on the active list while such officer is employed, after June 30, 1897, by any person 
or company furnishing naval supplies or war materials to the Government, and such employment is hereby 
made unlawful after said date: Provided, That no payment shall be made from appropriations made by Con- 
gress to any retired officer in the Navy or Marine Corps who for himself or for others is engaged in the selling 


of, contracting for the sale of or negotiating for the sale of, to the Navy or the Navy Department, any naval 
supplies or war material.”’ 
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A good example of the foregoing is the Securities and Exchange 
Commission, whose regulations evidence a keen understanding of the 
problems involved. Rule 6 of the Securities and Exchange Com- 
mission Rules of Practice provides restrictions as follows: (1) No per- 
son is permitted to appear in a representative capacity “if such person, 
or one participating with him in the particular matter, personally 
considered it or gained personal knowledge of the facts thereof while 
he was a member or employee of the Commission.’ (2) Where a 
former member or employee of the Commission seeks to appear there, 
he is required to file a statement as to the nature of his representation 
within 10 days after being retained in the particular matter. A similar 
affidavit is required by other agencies.® 

The conviction held by some agencies, that the exercise of influence 
by former employees may be felt even as to matters which they never 
considered, is reflected in regulations which prohibit appearances in 
any case whatsoever for periods ranging from 1 to 2 years after leaving 
the agency. Among these agencies are the Federal Power Commis- 
sion (1 year), United States Tariff Commission’ (2 years), and Office 
of Alien Property (2 years). 

Some branches of the Government have rules prohibiting practice 
there in connection with matters pending during the period of em- 
ployment. Among these are the National Labor Relations Board 
and the Treasury Department. The Treasury Department rule of 
exclusion is applied, however, only in the case where the former em- 
ployee was employed in that segment of the Department where the 
case was pending. Where the employment was elsewhere, special 
permission to practice must nevertheless be applied for. The De- 
partment of the Interior has a rule requiring special permission to 
practice where cases were pending, but does not provide for the excep- 
tion as in the case of the Treasury Department.* Several agencies 
have rules prohibiting practice before the agency in connection with 
matters that employees had worked on or become familiar with while 
with the agency. Among these are the Department of Agriculture 
agencies, the Civil Service Commission, Federal Communications 
Commission, Federal Trade Commission, Immigration and Naturali- 
zation Service, Post Office Department, and the United States Mari- 
time Commission. 

In the instant discussion, regulations promulgated by the President 
under section 710 of the Defense Production Act of 1950 are note- 
worthy. Under this section provision is made for the appointment of 
WOC’s and special consultants on a per diem basis to carry out the 
provision of the act. Authorization is given to the President to issue 
regulations exempting such appointees from title 18, United States 
Code, sections 281, 283, 284, 434, and 1914, as well as section 99 of 
title 5. Despite the power to exempt appointees from the provisions 

5 In the regulation the Commission, with acute perception of the problem, elaborates on the meaning of 


‘particular matter’’ in recognition of the fact that issues change in some matter so that a blanket prohibi- 
tion would be unfair. Where issues change and representation is sought, a 2-year limitation is substituted 
or the permanent ban. 

6 Exclusion from practice for unethical conduct or good cause is the penalty at the Securities and Ex- 
change Commission and other agencies. Included in the group are the Department of Agriculture agencies; 
e. g., Commodity Exchange Commission, Interstate Commerce Commission, the Civil Aeronautics Board, 
and the Federal Power Commission. The penalty of exclusion from practice would apply, of course, to 
former employees as we ; as others. 

7 The rules of the U. S. Tariff Commission and the FPC provide for representation where special per- 
mission is granted. 


§ The limitations on practice in the Interior Department apply both to the former employee and the 
spouse. 
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of section 284 (supra), it is noteworthy that, instead, the President 
broadened the exclusions by providing that WOC’s and special con- 
sultants appointed under section 710 were required to refrain for 2 
years from presenting claims involving any matter concerning which 
the appointee had any responsibility during his employment. ” 

As shown by the above, the departments and agencies have ap- 
proached a solution in various ways, but uniformly with consciousness 
of the evils to be avoided or to be dealt with. Some of them await 
the occurrence of the proscribed conduct and treat with it severely, 
as in the case of disbarment. Others, taking no chance on it happen- 
ing, prescribe a blanket prohibition on practice for a prescribed length 
of time, or against representation in cases pending during former 
employment, or against representation in connection with cases on 
which the employee had worked. Many of the rules have pertinent 
criminal and civil statutes in mind, but are tailored to the needs and, 
in some cases, the experience of the department or agency. 

The volume of pertinent regulations throughout the Government, 
together with the character and detail of the same, negate any idea that 
their adoption is simply the end result of an exercise in draftsmanship. 
The point recognized is that laws are not self-executing, and the de- 
partments and agencies perceive that these may be vindicated most 
effectively by supplementation. Wholly apart from the statutes, the 
concern for ethical deportment in the transaction of Government 
business would appear to be an impelling factor. 


SPECIAL BURDEN ON ARMED SERVICES 


In essence, the Navy has contended that the applicable statutes in 
themselves are sufficient deterrents to unlawful conduct. Although 
perhaps the Navy may contend that the problems facing it are differ- 
ent from the problems facing other Government departments or 
agencies as appears from the above citations, the Navy is in the 
minority with so many departments and agencies availing themselves 
of their power or authority to promulgate appropriate regulations 
under special or general statutory authority or under the basic power 
to frame rules for the conduct of the agency’s business. 

Since the area of legislation respecting conflicts of interest and the 
exercising of unlawful influence is a great deal broader with respect to 
the services than it is in the case of any of the other departments or 
agencies, it would follow that the services should outdo, and not lag 
behind, such departments and agencies in the enforcement of the perti- 
nent legislation. This proposition is underscored by the immense 
volume of procurement in the armed services, aggregating so Many 
billion yearly as to make it the biggest business in the world, as we 
have pointed out. It is accentuated further by the fact that so many 
ex-service personnel, many of them persons of great prestige, are 
daily transacting business with the military. 

In the e opinion 1 of the subcommittee, the efficacy of appropriate regu- 
lations and registration provisions may not be correctly judged by 
considering the number of violations developed therefrom or even by 
the number of registrations filed. Applications requiring the dis- 
closure of information that would tend to prosecution or agency action 


* Executive Order No. 10182, pt. IT, 15 F. R. (1950), as amended; Executive Order No. 10205, 16 F. R. 
419 (1951). 
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upon subsequent representation naturally serve as deterrents upon the 
conduct in question. Similarly, appropriate regulation serves the 
same purpose. 

As we have seen, the Bergson case, cited above, limits the,prose- 
cution of claims under section 284 to’a demand for money or-property 
so that under that case’persons engaged in other types of representa- 
tive activity or seeking to sell to the Army would not be required to 
file the affidavit. Again such persons might well rely on the Bergson 
case as applying also to section 283, which similarly relates to the 
prosecution of claims against the United States. For these reasons, 
the subcommittee regards the Army registration provisions of little 
value in protecting against conflicts of interest and unlawful influence. 

Employing the framework of the pertinent criminal provisions of 
law, the Air Force has promulgated regulations closely following the 
thread of the statutes. Regulations 30-30, section 5, and 30-30A, 
section 2 (b), are interpretative of the coverage of title 18,,United 
States Code, sections 281, 283, and 284. The requirement for regis- 
tration is not limited, but is applied to all retired Air Force officers 
and former personnel. These regulations and registration provisions 
represent an earnest and commendable effort to provide implementa- 
tion to the criminal statutes. 


THE CONGRESSIONAL PURPOSE 


This, then, is the picture of the enforcement activities of the Air 
Force, on the one hand, and the Navy on the other. There is dichot- 
omy of view, too, on important questions of law. 

he Air Force has followed the Attorney General’s opinion as to the 
scope of title 18, United States Code, section 284..°° The Army had 
not yet taken a position on the question at the time this report was 
written but was then considering the enunciation of an interpre- 
tation for administrative purposes in defining the scope of the registra- 
tion requirements which would be broader than the Bergson view. 

In order to assess the Navy views we quote statements that have 
been furnished. In its original statement on the question the Navy 
Office of the General Counsel stated as follows: 


* * * former civilian employees of the United States are prohibited within 
2 years from the termination of their employment from prosecuting or acting as 
counsel or agent for prosecuting any claims against the United States involving 
any subject matter directly connected with which such person was so employed 
or performed duty (18 U. S. C. 284, as amended). Hence not only is there no 
statutory prohibition after 2 years but the statute is restricted to claims and does 
not embrace the transaction of business. This Office has been of the view, now 
confirmed by U. S. v. Bergson (119 F. Supp. 469 (1954)) that claims against the 
United States are restricted within the meaning of the statute, to demands for money 
or property. [Italic supplied. ] 


Pursuant to custom a proposed report of this subcommittee is 
referred to the services concerned and was forwarded in this case to 
the Navy along with the other services. After this had been done 
statements of view were received first from the Office of Naval 
Material and then from the Office of Legislative Liaison. 

10 In addition to the incorporation of the Attorney General’s holding in Regulation 30-30A sec. 2 (d) the 
Air Force’s position is reflected in operating instructions which read as follows: Ethical Standards of Pro- 


curement Personnel, pt. 20, 1-2003, 4 (b): ‘The term ‘claim’ as used in paragraphs 1-2003 and 1-2004 {which 
relate to secs, 283 and 284] refers to both monetary and nonmonetary claims,’’ 
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The first letter contains the following: 


In the last paragraph of page 24, the statement is made that the Navy has 
followed the Bergson case in its interpretation of section 284 (title 18, U. 8. C.) 
while the Air Force has allied itself to the Attorney General’s holding as to the 
broad coverage of that subject. My understanding is that while the Navy has 
allied itself with the Attorney General’s holding we are mindful of the Bergson 


case (U. S. v. Bergson (119 F. Supp. 459)) and.the effect of the decision of the 
United States district court. 


Later we were advised as follows: 


On page 24 of the report it is said the ‘‘Navy has followed the Bergson case in its 
interpretation of section 284 while the Air Force has allied itself with the Attorney 
General’s holding as to broad coverage of section 284. The Attorney General’s 
memorandum No. 40 referred to in the foregoing quotation was disseminated in 
the Navy promptly after its receipt and has not been rescinded. The memo- 
randum related to the types of activity in which former Federal employees could 
engage. Thereafter the decision U. S. v. Bergson (119 F. Supp. 459), resulted in 
judicial declaration not in harmony with the Attorney General’s memorandum. 
We consider that we are subject to both. In the event of need this.Department 
would communicate with the Department of Justice. 


Little need be said in commenting on the above statements. In the 
first, the Bergson case view was stated to be the view of the Navy; 
in the second, the Navy is stated to be “allied” with the Attorney 
General’s view; and in the third letter we are advised that the Navy is 
subject to both views. 

As noted above the Navy has cited special legislation enacted in 
1896 in aid of its position that regulatory action is not indicated. 
This statute forbids payment of appropriations to retired naval and 
marine officers who sell to the Navy. It will be recalled that title 18, 
United States Code, section 281, is a general criminal provision appli- 
cable to all service personnel, under which inter alia the same officers 
would be criminally liable in the case of such sales. The Navy con- 
tends that this statute serves as a deterrent to such sales. Undoubt- 
edly there is some force to this argument but at best it would not be 
an argument for dispensing with regulatory action under the other 
prohibitory acts cited above. 

In this connection it should be noted that an act similar to the act 
of 1896 was passed by Congress in 1953 applicable to all the services." 
Rather than regarding the act of 1953 as dispensing with regulations 
under section 281 the Air Force subsequent to 1953 has elaborated on 
and improved its previous regulatory material. 

Furthermore, we are of the opinion that the passage by Congress of 
an act specially applicable to one department or agency would logically 
impose a special duty to augment by regulation since that department 
or agency would appear to be the one specially charged with knowledge 
of the peculiar problems involved. 

With this situation existing in the interpretation of section 284 the 
net logical result is that the same circumstances involving possible 
violations of law could or could not result in a report to the Attorney 
General depending on the particular locale in the services of the occur- 
rence. Obviously, under the existing situation, instances could be 

11 This is the act of August 7, 1953 (5 U. S. ©. 59 (c)) which provides: ‘‘ No payment shal] be made from 
appropriations in any act to any officer on the retired lists of the Regular Army, Regular Navy, Regular 
Marine Corps, Regular Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public Health 
Service for a period of 2 years after retirement who for himself or for others is engaged in the selling of or 


contracting for the sale of or negotiating for the sale of to any agency of the Department of Defense, the Coast 
Guard, the Coast and Geodetic Survey, and the Public Health Service any supplies or war materials.” 
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multiplied in enforcement, of advantages gained in one locale with 
differing results in another. It need hardly be stated, too, that the 
contents of a regulation would be determined by the interpretation of 
the governing statute. 

Congress provided in title 50, section 401, of the National Security 
Act of 1947: 


* * * it is the intent of Congress * * * to provide for the establishment of 
integrated policies and procedures for the departments, agencies, and functions of 
the Government relating to the national security; to provide three military 
departments * * * to provide for their authoritative coordination and unified 
direction under civilian control of the Secretary of Defense * * *. 

The subcommittee is of the opinion that the promulgation of effec- 
tive regulations or procedures for the detection and processing of cases 
that may involve conflicts of interest and unlawful influence is well 
within the compass of the integration and unification proposed by the 
National Security Act of 1947. The subcommittee recognizes that 
‘Integrated policies and procedures’ does not necessarily mean uni- 
form regulations in all areas. Distinguishing differences within the 
experience of the services may indicate correspondingly gradated 
regulatory action. 

At the same time the subcommittee is of the opinion that in major 
significant areas such as the interpretation of congressional enactments 
cutting across lines and affecting all the services, that ‘authoritative 
coordination and unified direction” under aegis of the Secretary of 
Defense is required. As we have seen, the services hold divided views 
both as to the interpretation of pertinent conflict of interest statutes 
and the necessity for the implementation thereof. Under such cir- 
cumstances we conclude that the authority of the De partment of 
Defense should be invoked under the National Security Act of 1947. 
Master regulations and registration provisions under the conflict of 
interest statutes should be drafted by said Department. In cases of 
clear doubt, interpretations of said regulations should be cleared with 
the General Counsel of the Department of Defense. 

The subcommittee makes the following formal conclusions: 

(1) Appropriate regulations serve a necessary purpose both in deal- 
ing with and deterring unlawful and unethical practices in dealings 
with Government de ~partments and agencies. Their need, value, and 
efficacy, recognized by virtually all Government departments and 
agencies, are especially indicated in the armed services because of 
the huge volume of military procurement. 

(2) Within the framework of the relevant statutory prohibitions, 
the Air Force has promulgated a comprehensive group of regulations 
and registration provisions for persons seeking to do business with 
that department. 

(3) The Army has promulgated no definitive general regulations in 
aid of pertinent criminal legislation which expressly set for th standards 
of conduct but has stated it is primarily the responsibility of the 
individual who seeks to act in a representative capacity to avoid 
unlawful activities. The Army’s provisions for registration are so 
limited as to be of correspondingly restricted value. 
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(4) The Navy has promulgated no regulations nor does it have any 
registration requirements. 

(5) The services are at variance in their interpretation of pertinent 
criminal statutes and these criminal statutes are equally applicable 
to all armed services. 

(6) Under the National Security Act of 1947, the establishment of 
integrated policies and the authoritative direction thereof is vested in 
the Department of Defense. 


RECOMMENDATIONS 


In the interest of effective and uniform enforcement of the relevant 
statutes and of attaining high ethical procurement standards, it is 
recommended that the Secretary of Defense promulgate appropriate 
master regulations and registration provisions applicable to all three 
services. In cases of clear doubt, interpretations should be cleared 
with the General Counsel of the Department of Defense. 


O 





